
TRANSLATION

The great hypocrisy - the "beneficial owner" cases

by Hans Severin Hansen, Partner, Attorney-at-Law, Plesner

These days the Ministry of Taxation is 
leading a crusade against Danish com-
panies that have omitted to withhold tax 
at  source  in  connection  with  the  pay-
ment of dividend or interest to interme-
diary holding companies abroad. It is 
claimed that the companies are liable for 
the tax that has not been withheld. The 
purpose of this article is to demonstrate 
that the Ministry of Taxation has previ-
ously been of the opinion that there was 
no basis for claiming that tax  be  with-
held and that the legislature concurred
in this opinion. Today the Ministry of 
Taxation interprets the concept of 
"beneficial owner" differently than pre-
viously. The legal consequence is that 
the claims relating to tax at source can-
not be asserted towards the Danish com-
panies. The author is conducting the two 
first legal actions in this extensive group 
of cases.

During recent years the tax authorities 
have instituted a large number of cases 
against Danish companies that have either 
distributed dividend or paid interest to
their parent companies resident in other 
EU Member States or countries with which 
Denmark has entered into double taxation 
treaties.

The tax authorities claim  that the rele-
vant parent companies are so-called "con-
duit companies" because the amounts re-
ceived are channelled to affiliated compa-
nies in tax havens. Accordingly, the parent 
companies are not the "beneficial owners" 
of the dividends or interest received and 
therefore the Danish companies ought to 
have withheld tax in connection with the 
payment. Since that is not the case, the

Danish companies are liable  for  payment 
of the tax.

This is a very extensive group of cases 
and the values involved are considerable.1

So far, only three cases have been de-
termined by the National Tax Tribunal. In 
the two first cases - a case concerning 
dividend tax 2 and a case concerning tax on 
interest3 - the taxpayers were successful, 
but the Ministry of  Taxation  has  brought 
the cases before the courts.  In  the  third 
case - a case concerning tax on interest 4 -
the tax authorities were successful.

The cases have been the subject of much 
media  attention.  At  appropriate  intervals 
the newspapers have published  confiden-
tial information about the individual cases
- also cases that are still pending in the 
administrative system. In that connection it 
has turned out that cases have also been 
raised against companies owned by foreign 
private equity funds.

The Opposition is in a rage. The Gov-
ernment has let things slide for far too long 
as far as the multinational groups are con-
cerned. The legislation has to be tightened. 
New life is breathed into the campaign of a 
former prime minister who has made it his 
favourite   cause   to   fight   private   equity 
funds.

The rhetoric is raised. It  is  no  longer 
only "tax cases" but "tax fiddle" or directly 
"tax evasion" and a hard-pressed Minister 
of Taxation has to guarantee that the fight 
against private equity funds is high on the 
agenda.5

When it turns out that a  case  has  also 
been raised against an enterprise which is 
partially privatised/co-owned by the Dan-
ish State, the Opposition demands consul-
tations with both the Minister of Finance
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and the Minster of Taxation. There are no 
limits to the indignation.

During the entire process large sections 
of the press have acted as microphones for 
the politicians and the tax authorities, even 
if there are plenty of interesting questions 
to consider, such as, for example:

- What is the background?
- Why are so many cases raised at once 

in an area where cases have never pre-
viously been raised?

- Is there any basis at all for raising 
these cases?

The purpose of this article is to demon-
strate that the Ministry of Taxation has 
previously  been of the opinion that there 
was no basis for claiming that tax be with-
held at source in this type of cases. Today 
the Ministry of Taxation interprets the 
concept of "beneficial owner" differently 
than it used to do. This means that the 
Ministry of Taxation has changed its prac-
tices.

The relevant previous history starts in
1998, when Minister of Taxation Ole Sta-
vad had dividend tax for all foreign parent 
companies abolished to the effect that 
Denmark in  reality  became  an  attractive 
tax haven for so-called intermediary hold-
ing companies.

Following criticism from the EU for un-
fair tax competition the Minister, however, 
in 2001 reluctantly had to cause the rules 
to be changed to the effect that the tax ex-
emption was limited to apply only to par-
ent companies in EU Member States or 
countries with which Denmark had entered 
into double taxation treaties (DTC coun-
tries).

In the interpretative notes to the amend-
ing act the Minister of  Taxation  directed 
that the reintroduced dividend tax could be 
avoided by inserting an intermediary hold-
ing company in another EU Member State 
or a DTC country above the Danish sub-
sidiary.

The business community has, of course, 
adapted to the announcements made by the 
Ministry of Taxation.

When the tax authorities a few years ago 
changed their practice retroactively (to the 
income year 2005), the Danish Tax and 
Customs Administration (SKAT) could at 
the same time raise a considerable number 
of cases against all the enterprises that had 
merely followed the Ministry's interpreta-
tion of "beneficial owner".

It goes without saying that this course of 
events gives rise to serious  concerns  in 
terms of legal certainty.

At a time when SKAT is focusing on 
making the tax payers "loyal partners", its 
conduct in this area ought to give rise to 
some soul-searching - and this also applies 
to the politicians.

However, it is even more interesting that 
the demonstration of the tax authorities' 
change of practice is also of legal impor-
tance. It applies in particular to the follow-
ing three relations:

First, it is an indisputable fact that the 
Ministry of Taxation's change of its inter-
pretation of the concept of "beneficial 
owner" is directly caused by the extension 
of the comments to the Model Tax Con-
vention that was made in 2003 (on "con-
duit companies"). This extension implies a 
significant change - and not merely a clari-
fication - of the concept and therefore can-
not be included when interpreting previ-
ously concluded double taxation treaties.

Second, it is a fundamental administra-
tive law principle that a tightening change 
of administrative practices can only have 
effect for the future to the effect that the 
tax payers are able to adapt to the changed 
practices.

Third, a Danish subsidiary is only liable 
for the payment of the tax not withheld at 
source if the company has acted "negli-
gently". It goes without saying that an en-
terprise that has acted in accordance with 
the Ministry of Taxation's announcements
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cannot be considered to have acted "negli-
gently".

It is my opinion that the Ministry of 
Taxation's changed interpretation of "bene-
ficial owner" is incorrect, but that is  not 
the subject of this article. The point of the 
article is on the other hand that even if the 
Ministry of Taxation's new interpretation 
should be correct, the claim concerning tax 
at source cannot, for the mentioned rea-
sons, be raised against the Danish compa-
nies.

Limited tax liability on dividends and 
interest - withholding of tax at source

Under section 2(1)(c) of the Danish Cor-
poration Tax Act a foreign company has 
limited tax liability in respect of any divi-
dends from a Danish company. The divi-
dend-paying company is to withhold 28% 
tax on the dividends.

The limited tax liability does, however, 
not apply to a foreign parent company 
(that owns at least 10% of the share capital 
of the dividend-paying company) if the 
taxation of the dividend is to be exempt or 
relieved according to a double taxation 
treaty or the Parent-Subsidiary Directive 
(90/435/EEC).

Under section 2(1)(d) of the Danish 
Corporation Tax Act a foreign  company 
has limited tax liability in respect of intra-
group interest. The interest-paying com-
pany is to withhold 25% tax (previously
30%) on the interest.

The limited tax liability does, however, 
not apply if the taxation is to be exempt or 
relieved according to a double taxation 
treaty or according to the Interest and 
Royalty Directive (2003/49/EC).

Accordingly, it applies to both the divi-
dend tax and the tax on interest that if the 
tax is merely to be subject to relief accord-
ing to one of the two legal precepts - the 
double taxation treaty or the relevant Di-
rective - Danish taxation no longer applies. 

The double taxation treaties entered into
by Denmark generally include provisions

that dividend and interest from Danish 
companies are to be subject to tax relief if 
the recipient is the "beneficial owner".

6

If the parent company is the "beneficial 
owner" no limited tax liability applies and 
the dividend-paying or interest-paying 
company is therefore not to withhold tax.

As opposed to the Parent-Subsidiary Di-
rective, the Interest and Royalty Directive 
also includes a requirement that the receiv-
ing  company  must  be  the  "beneficial 
owner".

Delimitation of the issue
As mentioned, the tax authorities have in 

recent years raised a number of cases con-
cerning omission to withhold tax at source 
in relation to dividends and interest.

It has been done with reference to the 
criteria for interpretation of the concept of 
"beneficial owner" that in 2003 was added 
to paragraph 12 in OECD's  comments to 
the Model Tax Convention, Article 10 
(dividend) 7 and which states as follows (in 
respect of "conduit companies"):

"It would be equally inconsistent with the object 
and the purpose of the Convention for the State of 
source to grant relief or exemption where a resident 
of a Contracting State, otherwise than through an 
agency or nominee relationship, simply acts as a 
conduit for another person who in fact receives the 
benefit of the income concerned. For these reasons, 
the report from the Committee on Fiscal Affairs en-
titled "Double Taxation Conventions and the Use of 
Conduit Companies" concludes that a conduit com-
pany cannot normally be regarded as the beneficial 
owner if, though the formal owner, it has, as a prac-
tical matter, very narrow powers which render it, in 
relation to the income concerned, a mere fiduciary 
or administrator acting on account of the interested 
parties."

The actual circumstances in the cases 
raised by SKAT differ very much.
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Bermuda

Divi

Luxembourg

Divi

Denmark

One of the typical examples can be
illustrated as follows:

dend/debt servicing

dend

In this example the Danish company dis-
tributes dividend to its Luxembourg parent 
that either redistributes the dividend or 
uses it to service its debt to its parent com-
pany in Bermuda.

In this case the tax authorities claim that 
the intermediary company in Luxembourg 
is a "conduit company" and therefore not 
the "beneficial owner".

The tax authorities' point of view, how-
ever, goes far beyond this typical example. 
In  the  cases  raised   against   companies 
owned by private equity  funds, the ulti-
mate investors (the owners) are typically 
resident in EU Member States or DTC 
countries.

Furthermore SKAT has in certain cases 
deprived the intermediary holding com-
pany  of its status as "beneficial  owner", 
even if the dividends or the interest has not 
been paid on to the owners of the interme-
diary holding company and consequently 
there has been no actual flow through or 
channelling of funds.8

In the following the typical example is 
used as a simple reference to the  issue  -
also because  it  corresponds  to  the  exam-
ples which the Ministry of Taxation has 
previously  considered  in  interpretative 
notes to legislation etc.

The change of the Ministry of Taxation's 
interpretation of "beneficial owner" is ex-
amined below. As will appear, the Ministry

has not finally developed its points of view 
yet.

Abolition of limited tax liability on divi-
dends in 1998 - "the holding regime"

By Act No 1026 of 23 December 1998
the limited tax liability on dividends from 
Danish companies to foreign parent com-
panies (with an ownership share of more 
than 25%) applicable till then 9  was abol-
ished. At the same time Danish parent 
companies  became  tax-exempt  in  relation 
to dividends from foreign subsidiaries.

By these rules Denmark became a veri-
table tax haven for intermediary holding 
companies. International groups that were 
unable to obtain tax-free dividends from 
their directly owned foreign subsidiaries 
were now able to establish a Danish inter-
mediary holding company and channel 
dividends through that without paying tax.

It  was  emphasised  in  the  comments  to 
the bill 10 that the dividend tax for foreign 
parent companies was already subject to 
significant exemptions due to the Parent-
Subsidiary Directive (90/435/EEC) and the 
double taxation treaties entered into by 
Denmark. At the same time it was empha-
sised that the abolition of the dividend tax 
would give equal status to EU parent com-
panies and non-EU parent companies and 
at the same time give equal status to for-
eign parent companies and Danish parent 
companies  which  were  not  already  taxed 
on dividends from Danish subsidiaries.

It further appears that the applicable tax 
at source could be avoided by inserting in-
termediary holding companies in countries 
in relation to which Denmark was com-
pletely or partially prevented from with-
holding tax at source.

For the same reason the revenue loss was 
expected to be modest. Accordingly the 
following is stated:

"On the other hand, it should be included in the 
assessment that the applicable taxation may be 
avoided by diverting the dividends to companies
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in third countries to the effect that the dividends 
are not taxed in Denmark."

The legislation had the expected effect. 
During the following years a substantial 
number of intermediary holding companies 
were established in Denmark and an entire 
industry for the servicing of these compa-
nies emerged.

Accordingly, it can so far be concluded 
that in 1998 it was the clear opinion of the 
Ministry of Taxation - and the legislature -
that the applicable tax at source could be 
avoided or subject to relief by insertion of 
an intermediary holding company above 
the Danish company in another EU country 
or a DTC country. Such an intermediary 
holding company was considered the 
"beneficial owner" according to the double 
taxation treaties, and it had an uncondi-
tional right to exemption from tax accord-
ing to the Parent-Subsidiary Directive.

Criticism by the EU
The Danish holding regime was criti-

cised by the EU.  The  Danish  rules  were, 
for example, in a working group report 
prepared for the EU ECOFIN Council 11 in-
cluded in a list of harmful rules that were 
found to be contrary to the ECOFIN Coun-
cil's code of conduct relating to business 

taxation. 12 The criticism was in particular 
due to the fact that the Danish intermedi-
ary holding companies could be used to 
avoid other EU Member States' taxation of 
dividends distributed to parent companies 
in tax havens.

As appears, the ECOFIN Council agreed 
with the Danish Government's understand-
ing of "beneficial owner" and the Parent-
Subsidiary Directive.

Partial reintroduction  of  limited  tax  
liability on dividends in 2001

EU's criticism resulted in the Danish ex-
emption of foreign parent companies for
dividend tax  was  reduced to apply only to

companies in the EU Member States and DTT
countries. By Act No 282 of 25 April 2001 
a third sentence was introduced in section 
2(1)(c) of the Danish Corporation Tax Act
as follows:

"It is a condition that taxation of the dividend is 
to be exempt or relieved under the provisions of Di-
rective 90/435/EEC or under the double taxation 
treaty with the Faroe Islands, Greenland or the state 
in which the company is resident."

This fundamental condition for exemp-
tion from tax at source still applies.

In the general comments to the bill 13 the 
Ministry of Taxation emphasised that
Denmark did not agree that the Danish 
rules were contrary to the EU code of con-
duct because they were general rules. In 
spite of that the Danish Government was 
prepared to respond favourably to the 
criticism:

"As mentioned, this implies that the Danish rules 
can be used to erode other countries' taxation. Other 
countries  which  tax  dividends  from  companies  in 
such countries to parent companies in tax havens are 
therefore dissatisfied with the fact that their taxation 
may be avoided  by  means  of  the  Danish  holding 
rules.

It is therefore proposed, as a contribution from 
Denmark for counteracting the use of tax havens and 
in order to comply with criticism from other coun-
tries, to reintroduce the 25% tax on dividend pay-
ments from a Danish subsidiary to its foreign parent 
company, but only in situations where the parent 
company is resident in a country outside the EU or 
in a country that does not have a  double  taxation 
treaty with Denmark."

In connection with the hearing of the bill 
several parties raised the question whether 
it would not still be possible to channel in-
come from the EU without dividend taxa-
tion to tax havens by redistributing the 
dividend from Denmark to other EU Mem-
ber States  or  countries  with  which  Den-
mark had concluded double taxation trea-
ties and which had  less  strict  taxation  or 
no taxation on dividend distributions to tax 
havens.
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The Tax Commission of the Danish Par-
liament asked by question 16 the Minister 
of Taxation to comment on an article about 
an expected increase in the use of Cypriot 
intermediary holding companies if the 
Danish amendment to the act was imple-
mented. The Minister of Taxation stated in 
his answer:14

"I agree that it is possible to avoid the proposed 
taxation of dividends  to  parent  companies  in  non-
EU Member States without double taxation treaties.
…

It is correct that the parent company in the Virgin 
Islands can still avoid the Danish taxation of the 
dividends from the  Irish  company  by  transferring 
the shares in the Danish company to an intermediary 
holding company in Cyprus. If that is the case, 
Denmark will not tax the dividend as the parent 
company in Cyprus is comprised by the Den-
mark/Cyprus double taxation treaty.

But, as mentioned in the article, the parent com-
pany in the Virgin Islands may also avoid taxation 
by replacing the Danish holding company with a 
holding company in Cyprus to the  effect  that  the 
Irish subsidiary distributes the dividends to the 
company in Cyprus.

Thus, the example shows that  the  avoidance  of 
the Irish dividend taxation of the parent company in 
the Virgin Islands no longer depends on the Danish 
rules but on the favourable rules in Cyprus."

In his subsequent answer 15 to question 3 
submitted by the Tax Commission con-
cerning a clarification as to why the pro-
posal was merely expected to get limited 
revenue the Minister of Taxation stated:

"However, the companies will be able to reorgan-
ise to the effect that the shares in the Danish sub-
sidiary are transferred to a subsidiary in a country 
that is not subject to Danish tax on dividend pay-
ments. This is advantageous if such dividend may be 
redistributed to the actual parent company at taxa-
tion that is lower than the Danish taxation, possibly 
without any taxation at all.

The revenue from such companies is therefore 
expected to be limited."

Finally the Minister of Taxation stated in 
his  answer 16  to question 15 submitted by 
the Tax Commission in relation to a state-
ment by Professor Ole Bjørn:

"It is noted that the rules proposed are not par-
ticularly efficient, as they may be avoided by an in-
termediary holding company in another country that 
is a member of the EU or  has  a  double  taxation 
treaty with Denmark and has favourable tax rules.

In that connection I point out that in that case the 
parent company in the tax haven is avoiding the 
taxation by means of the favourable  rules  in  the 
other country."

On this background the conclusion is 
that it is plain from the interpretative notes 
to the current legislation on limited tax li-
ability on dividends that an intermediary 
holding company can be inserted above a 
Danish subsidiary with the effect that the 
tax that would otherwise be released is 
avoided.

It is clear that the Minister of Taxation 
refers to mere conduit companies and the 
Minister's answers do not include any res-
ervations.

For the same reason the revenue related 
to the amendment of the act is expected to 
be "limited".

This is the legislation to which reference 
is now – following the Ministry of Taxa-
tion's change of position – made in support 
of SKAT's collection of billions in divi-
dend tax from the taxpayers that have 
acted  in  reliance  on   the   interpretative 
notes.

Introduction of limited tax liability on 
interest in 2004

By Act No 221 of 31 March 2004 Den-
mark introduced limited tax liability on in-
tra-group interest. The tax liability did 
not, however, comprise interest if the taxa-
tion of the interest was to be exempt or re-
lieved according to the Interest and Roy-
alty  Directive (2003/49/EC) or  according 
to a double taxation treaty.

In connection with the hearing  of  the 
bill17     the   Minister   of   Taxation   an-
swered 18an inquiry from The Institute of 
State-Authorised Accountants which 
doubted that  the  interest  tax  would  have 
the desired effect as not all EU Member 
States had similar legislation.
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"There  is  certainly  a  risk  that,  for  example,  a 
Danish company can seek to avoid tax at source on 
interest  payments  to a financial company in a low 
tax country by paying the interest to a company in 
another country comprised by the EU Interest and 
Royalty Directive or a Danish double taxation treaty 
and which does not withhold tax a source on interest 
payments to foreign receivers of interest, following 
which that company repays the interest to the com-
pany in the low tax country.

In such situations the Danish tax authorities will, 
however, based on a substance over form approach 
be able to take into account that the beneficial 
owner of the interest is not the company in the other 
country but the financial company in the low tax 
country to the effect that the interest payment is nei-
ther comprised by the EU Interest and Royalty Di-
rective nor by the double taxation treaty."

As appears, the Ministry of Taxation 
states in this answer that is made following 
the  extension  of  the  comments  to   the 
Model Tax Convention in 2003 (with 
"conduit companies") that a substance over 
form approach can be applied to determine 
who is the "beneficial owner".

This was not new or surprising. Accord-
ing to established case law the courts can 
apply a substance over form approach for 
the purpose of establishing who is the 
"rightful income recipient" (in Danish: 
"rette indkomstmodtager"). It is, how-
ever, also a fact that there must be a 
completely extraordinary situation - pro
forma or the like - in order for a dividend
or interest recipient not to be the "rightful 

income recipient".19

Therefore, the Minister of Taxation also 
stated in his reply20 to questions 46 and 47 
submitted by the Tax Commission that 
"there are not many adjustments to be 
made as  a  result  of  an  assessment  or  an 
audit of the conduit companies".

For the same reasons, the Minister of 
Taxation did not in his answer 21 to ques-
tion 52 find that conduit companies consti-
tuted a "special risk group" and therefore 
there was no reason to enter this subject in 
the tax authorities' annual tax assessment 
plan.

The revenue comments in the bill are in 
line with that. The introduction of limited 
tax liability on intra-group interest was not 
expected to result in any revenue.

Subsequent statements by  the  Minister 
of Taxation

In the interpretative notes to Act No 308
of 19 April 2006 relating to the adjustment 
of section 2(1)(d) of the Danish Corpora-
tion Tax Act the Minister of Taxation 
clarified his understanding of the concept 
of "beneficial owner".

The following is stated in the Minister's 
answer 22 to questions submitted by The In-
stitute of State-Authorised Accountants:

"In that connection it should be remembered that 
as far as section 2(1)(d) of the Danish Corporation 
Tax Act is concerned, it should be decided on the 
basis of the principle of rightful income recipient
who is to be deemed to be receiving the interest.

The taxation at source of the interest is only to be 
waived according  to  the  treaties  if  the  beneficial 
owner of the interest is resident in another state. …

If the private equity funds make share and loan 
investments through holding companies, it will have 
to be assessed whether the holding company is the 
rightful income recipient/beneficial owner of the 
interest income. In my opinion a mere conduit 
company in, for example, Luxembourg is not likely to 
be the rightful income recipient/beneficial owner of
the interest income. … "

The Minister's reply contains two mes-
sages. First, that Danish case law relating 
to "rightful income recipient" determines 
who is "beneficial owner". Accordingly, 
there is nothing new under the sun.

Second, that the Minister now conserva-
tively estimates that a mere conduit 
company is "not likely" to be the "rightful 
income recipient". This reservation is 
understandable, as the existing case law on 
the "rightful income recipient" does not
form any basis for disregarding an
intermediary holding company in terms of
tax.

In late 2006 the Minister  of  Taxation 
again confirmed that the principle of 
"rightful income recipient" was decisive 
when determining who was the "beneficial
owner".
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This was done in an answer to the fol-
lowing section 20-question submitted by 
Morten Homann of SF (the Socialist Peo-
ple's Party):

"Can the Minister confirm that if the equity share
exceeds 20% dividends from Danish companies can 
be paid tax-exempt to a parent company in, for ex-
ample, Luxembourg and then be transferred to an 
actual tax haven?"

The following is stated in the Minister's 
answer:23

"The principle of rightful income recipient has to
be applied to establish who "receives" the interest.
The term "rightful income recipient" must be
considered very much like the term "beneficial
owner" used in the double taxation treaties. In the
double taxation treaties the taxation at source is only
to be waived or reduced if the beneficial owner of
the dividends is resident in the other state.

…
It is decisive who is the rightful income 

recipient/beneficial owner.
…
A mere conduit company in, for example, Lux-

embourg will not be the rightful income 
recipient/beneficial owner of the dividends, see the
comments to article 10 in the OECD Model Tax 
Convention (paragraph12.2)."

With this, the Minister for the first time 
since 2001 addressed foreign companies' 
limited tax liability on dividends in case of 
conduit.

As can  be  seen,  the  Minister  maintains 
that the interpretation  of  "beneficial 
owner" is to be based on "the principle of 
rightful income recipient", but the Minister
now - in view of the extended comments 
to the Model Tax Convention (on "conduit 
companies") from 2003 - reaches the com-
pletely opposite result, ie that the company 
in the tax haven is the "rightful income 
recipient".

Likewise, in late 2006 the Danish Par-
liament acceded - by Act No 1574 of 20
December 2006 - to a protocol on amend-
ment of the double taxation treaty between 
Denmark and the US.

In connection with the hearing  of  the 
bill 24 the Minister of Taxation answered a 
number of questions.

In the answer 25 to question 5 submitted 
by the Tax Committee the Minister of 
Taxation answered:

"A mere conduit company that is resident abroad, 
for example in Luxembourg, will not be the benefi-
cial owner of the dividend, see the comments to ar-
ticle 10 in the OECD Model Tax Convention (para-
graph 12.1)."

In his answer26 to question 6 the Minis-
ter, however, had to recognise that the tax 
authorities had never taken the conse-
quences of this position:

"I cannot report any examples of foreign conduit 
companies which the Danish tax authorities have not 
accepted as the beneficial owners of dividends from 
Danish companies."

In March 2007 the Minister of Taxation 
again confirmed that the principle of 
"rightful income recipient" was decisive 
when determining who was the  "beneficial  
owner". This was done in connection with
the Minister of Taxation's submission of a 
memorandum on "Status of the Danish Tax
and Customs Administration's audit in
relation to  private  equity  funds'   acqui-

sition of seven Danish groups" 27  to the 
Tax Commission of the Danish Parliament. 
The following is stated in the memorandum:

"However, the flow of money most frequently 
leaves Denmark for recipients in countries with 
which Denmark has concluded double taxation trea-
ties - DTC countries. This means that there is not 
limited tax liability to Denmark and that tax is not to 
be withheld at source. However, if the first recipient 
of the payments is not the final recipient - the 
"rightful income recipient" - of the payments, but a 
mere conduit company, the final  ("rightful")  
recipient  may still have limited tax liability."

As appears, the memorandum also con-
firms that the "rightful income recipient"
(and accordingly the "beneficial owner") is 
the subject of the limited tax liability.

The interpretative notes for Act No 540 
of 6 June 2007 on CFC  (Controlled  
Foreign Company) taxation and measures 
against private equity funds also include
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statements on the concept of "beneficial 
owner".

Merely the comments to article 1(vi) of 
the bill 28 on taxation of inbound dividend 
displayed a strong focus on intermediary 
holding companies in relation to money 
flows:

"It is noted that inbound dividend will not be tax 
exempt even if the dividend is distributed by a com-
pany in the EU/EEA or a country that has a double 
taxation treaty with Denmark, if this company is a 
conduit company between the Danish parent com-
pany and the subsidiary that is resident outside the 
EU/EEA in a country that does not have a double 
taxation treaty with Denmark."

During the hearing of the bill, the Minis-
ter  of  Taxation stated in this answer29  to 
questions submitted by The Institute of 
State-Authorised Accountants:

"The principle of beneficial owner is a protection 
against a normally taxed company being inserted as 
a conduit company between the dividend paying 
company and the final receiving foreign tax haven 
company. The protection applies even if several in-
termediary normally taxed companies are inserted.

It is decisive who the beneficial owner is. Con-
duit companies comprise,  for  example,  companies 
that in spite of being the formal owners have actu-
ally very narrow powers in relation to the relevant 
income. The company is a mere fiduciary or admin-
istrator in relation to the dividend acting on account 
of other parties, see the comments to article 10 in 
the OECD Model Tax Convention (paragraph 12.1).

Therefore, a mere conduit company in, for exam-
ple, an EU Member State, will not be the beneficial 
owner of the dividends. It should be mentioned in 
this connection that the Parent-Subsidiary Directive 
does not imply that dividend payments through con-
duit companies must be approved."

In the same answer the Minister again 
addressed foreign companies' limited tax 
liability on dividend income from Den-
mark in case of conduit. It was done by a 
comment to the following example:

"Cayman Islands owns all the shares in EU Mem-
ber State 1 that owns all shares in  Denmark  that 
owns all shares in EU Member State 2. EU Member 
State 1 may distribute dividend tax-exempt to Cay-
man Islands. EU Member State 1 is registered in EU

Member State 1 and is subject to normal company 
tax in the relevant country but has de facto no in-
come liable to tax. The address of EU Member State
1 is care of a law firm. The company has no em-
ployees and the company's only asset is the shares in 
Denmark."

The Minister of Taxation stated:

"In the mentioned situation the Cayman Islands 
company will be subject to limited tax liability on 
dividends from Denmark, as this company must be 
considered  the beneficial owner of the dividends -
the company in EU Member State 1 is a mere con-
duit company. This taxation of the Cayman Islands 
company is  in  accordance  with  the  Parent-
Subsidiary Directive that does not prevent taxation 
at source when the beneficial owner is resident out-
side the EU."

As appears, the Minister of Taxation 
takes the natural consequence of the posi-
tion that the Cayman Islands company is 
considered the "rightful income recipient" 
(and accordingly the "beneficial owner") 
that the Cayman Islands company is subject
to limited liability on the dividends in
Denmark.

In  his  answer  to  question 86 submitted 
by the Tax Commission the Minister of 
Taxation had to explain the absence of ex-
amples of the Danish authorities having 
overruled conduit companies:

"A conduit company (holding company) can, 
however, not be compared with an agent or a nomi-
nee. Such company is registered and fully liable to 
pay tax in the country where it resides and the start-
ing point is clearly that a holding company is enti-
tled to treaty protection.

In connection with the  updating  of  the  OECD 
Model Tax Convention in 2005 [should be 2003] an 
OECD report according to which a holding company 
under specific circumstances should not be consid-
ered the beneficial owner of dividend was men-
tioned in a new paragraph 12.1 in the comments to 
Article 10 (dividend). The holding company must in 
reality have very narrow powers which in relation to 
the income concerned makes it a mere fiduciary or 
administrator acting on account of other parties.

Accordingly, there are very narrow limits as to 
when Danish tax authorities can disregard a duly 
registered and fully taxable foreign company, and as 
stated in the answer to question 6 relating to bill L
30 there are no examples of Danish tax authorities 
having refused to recognise a foreign holding com-
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pany and accordingly having considered it a mere 
fiduciary."

Summary - the Ministry of Taxation's 
interpretation of "beneficial owner"

Based on the review above the Ministry
of Taxation's interpretation of the concept 
of "beneficial owner"  can  be  summarised 
as follows:

In 1998 the limited tax liability on divi-
dends that had been introduced in  1968 
was abolished in relation to all foreign 
parent companies. It appears from the in-
terpretative notes that the expected loss of 
revenue was modest because the tax at 
source could already be avoided by insert-
ing intermediary holding companies in 
countries in relation to which Denmark 
was completely or partially prevented from 
withholding tax at source. Accordingly, 
the intermediary holding companies were 
considered "beneficial owners".

In 2001 dividend tax was reintroduced in 
relation to parent companies resident in 
non-EU Member States without double 
taxation treaties with Denmark. The Minis-
ter of Taxation confirmed in the interpreta-
tive notes that  it  was  (still)  possible  to 
avoid the reintroduced dividend tax by in-
serting an intermediary  holding company 
in another EU Member State or a DTC 
country and channel the dividend through 
that. For the same reason the revenue was 
expected to be "limited".

In 2004 limited tax liability on intra-
group interest was introduced. Prior to that 
the comments to the Model Tax Conven-
tion relating to "beneficial owner" had in
2003 been extended by "conduit compa-
nies". During the hearing of the bill the 
Minister of Taxation stated that a sub-
stance over form  approach could be ap-
plied in order to determine the "beneficial 
owner". Accordingly, it was the opinion of 
the Ministry that the extension of the 
comments in 2003 did not  add  anything 
new in relation to that which already ap-
plied according to Danish law, ie the prin-
ciple of "rightful income recipient".

It was decisive who was the "rightful 
income recipient" and if the company in the
tax haven was considered the "rightful 
income recipient" (and accordingly the 
"beneficial owner"), this company was 
subject to the limited tax liability.

From the end of 2006 the Ministry of 
Taxation has increased the rhetoric in rela-
tion to mere conduit companies not being 
the "rightful income recipient".

This is the basis on which the "beneficial 
owner" cases were originally instituted.30

During the subsequent proceedings it 
has, however, become clear to the Ministry 
of Taxation that the interpretation of 
"beneficial owner"  asserted  so  far  could 
not lead to the desired result because the 
intermediary holding company clearly has 
to be considered the "rightful income 
recipient". Therefore, the Ministry of
Taxation has changed its interpretation of 
"beneficial owner".

The Ministry of Taxation no longer 
equates "beneficial owner" with "rightful 
income recipient". On the contrary, they are
two different concepts that are not related.

Most recently  the  Ministry  of  Taxation 
has taken the full consequence of this 
changed position and has agreed that the 
intermediary holding company (the (al-
leged) conduit company) is the "rightful 
income recipient" and accordingly the
subject of the limited tax liability. 31 The
Ministry, however, maintains that the 
company in the tax haven is the "beneficial
owner" and in support of that reference is 
merely made to the extended comments to 
the 2003 Model Tax Convention.

These comments are interpreted  as 
widely as possible, for example to the ef-
fect that dividend tax is imposed even if 
there has been no actual flow through or 
channelling of funds, which is in direct 
contravention of the wording of the com-
ments - and also of the interpretative notes 
for later legislation.32

In the opinion of the Ministry of Taxa-
tion it is merely decisive whether the own-
ers behind have made the overall decision
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on use of the dividends or the interest in 
advance and accordingly have limited the 
intermediary holding company's right of 
disposition of the amount received. If that 
is the case, the intermediary company  is 
not the "beneficial owner".

Based on this interpretation it is difficult 
to point to any intermediary holding com-
pany that fulfils the Ministry's criteria for 
being "beneficial owner". It is absolutely 
normal that major decisions in a group are 
first  made  by the  top management of the 
group, following which they are imple-
mented by the relevant company bodies in 
the respective subsidiaries. Accordingly, 
the interpretation is in reality meaningless. 

The Ministry of Taxation's new interpre-
tation of  "beneficial  owner"  is,  however, 
not fully developed yet.

The Ministry still needs to explain why 
the company in the tax haven - and not the 
ultimate owners (normally resident in EU 
Member States or DTC countries) - is the 
"beneficial  owner".  The  requirements 
which the Ministry is only now outlining 
for recognition of the ultimate owners as 
"beneficial owners" so far seem so restric-
tive that it will be difficult to fulfil them.

And so it has come to pass that the Min-
istry of Taxation - based on two acts from
2001 (dividend tax) and 2004 (interest tax) 
respectively which both imply that the in-
troduction of limited tax liability will not 
bring in any notable revenue - in, so far,
16 cases have collected tax on  dividend 
and interest payments in the amount of 
DKK 19bn, and according to the Ministry 
of Taxation more is in store.33

The extended comments from 2003 can-
not be included when interpreting pre-
viously concluded treaties

It is a fact that the Ministry of Taxation's
change of the interpretation of "beneficial 
owner" is directly caused by - and exclu-
sively supported on - the extended com-
ments to the 2003 Model Tax Convention 
(on "conduit companies").

That raises questions on the value of 
these comments as a source of law.

A detailed review of this question, in-
cluding of Danish and international litera-
ture and case law, is outside the scope of 
this article. 34 Only a few principal findings 
are indicated in the following.

It is generally assumed that OECD's 
comments to the Model  Tax  Convention 
can be included in the interpretation of 
double taxation treaties.

As a starting point the interpretation is 
to be based  on  the  version  of  the  Model 
Tax Convention with comments that was 
applicable at the time of the conclusion of 
the treaty in question.

If new comments indicate a change 
compared to previous versions - and not 
merely a clarification - the new comments 
to the Model Tax Convention cannot be 
applied.

This is because  the  new  comments  are 
not approved by the parliaments of the 
Member States and accordingly they lack 
democratic legitimacy.

In a legal system like the Danish in 
which a double taxation treaty does not 
become part of Danish law till the Danish 
Parliament has adopted an act to that effect 
this is particularly obvious. It would sim-
ply be in contravention of the prohibition 
against delegation in section 43 of the 
Danish Constitution to leave legislative 
competence to OECD officials.

The fact that the interpretation of the 
double taxation treaty is decisive as to 
whether limited tax liability according to 
section 2(1)(c) and (d) of the Danish Cor-
poration Tax Act applies at all further con-
tributes to emphasising that the clear inter-
pretative notes to these provisions cannot 
be disregarded by a change of OECD's 
comments.

It cannot be claimed with any right that 
the extended comments from 2003 - as in-
terpreted by the Ministry of Taxation -
should indicate a clarification of the con-
cept of "beneficial owner". The Ministry of
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Taxation's interpretation leads to the oppo-
site result of that on which the  Ministry 
has based the interpretative notes for the
2001 Act and the 2004 Act. Accordingly, it 
is a significant change.

In that connection it should be noted that 
the OECD countries do not agree as to the 
meaning of the extended comments from
2003, which seems to be a minimum re-
quirement for accepting that a clarification 
has been made.

Thus, the extended comments have caused 
widely  different  interpretations with courts
and tax administrations in the individual
countries.

Therefore, OECD on 29 April 2011 pub-
lished a discussion draft for "Clarification 
of the Meaning of "Beneficial Owner" in 
the OECD Model Tax Convention" and has 
requested that all interested parties (the 
public) submit comments to the draft. The 
mere appearance of this new discussion 
paper emphasises the impossibility of at-
tributing any importance at all to the ex-
tended comments from 2003.

Accordingly, the conclusion is that the 
extended comments from 2003 do not con-
stitute a relevant contribution to the inter-
pretation of previously concluded treaties. 
The intermediary holding companies are 
therefore - merely for this reason - "bene-
ficial owners" and there is no limited tax 
liability.

Tightening of an administrative practice 
only affects the future

It is a general administrative law princi-
ple that an - otherwise legal - tightening of 
an administrative practice cannot be im-
plemented without the authorities' prior 
notification of the new opinions which 
they will consider decisive to this new 
practice. A  tightening  can  therefore  only 
be implemented with effect for the future. 
This is clear from the Legal Guidelines:35

"Notification of change with future effect
It is a fundamental administrative law principle that 
it is only possible to implement a tightening change

of an administrative practice with effect for the fu-
ture and following announcement of a suitable no-
tice enabling the public to adapt to the changed state 
of the law."

This issue only becomes relevant if the 
courts should agree with the Ministry of 
Taxation that the extended comments from
2003 may be applied for the interpretation 
of "beneficial owner"  and the courts 
further agree with the Ministry's  inter-
pretation thereof and that limited tax 
liability therefore applies.

Under these circumstances it is obvious 
that the administrative practice has been 
tightened with retroactive  effect.  This  is 
also true with respect to the Parent-
Subsidiary Directive and the Interest and 
Royalty Directive.

The Ministry  of Taxation disputes  that 
this is the case and submits in support of 
this that no established administrative tax 
practice has existed because no tax cases 
documenting such practices are available.

However, when express statements are 
available from the Ministry of Taxation as 
to  how  the  rules  of  law  are  to be under-
stood and when the tax authorities have 
administered in accordance with that, it is 
fully satisfactory documentation of an es-
tablished administrative tax practice which 
the taxpayers can rely on.

The fact that such tax  claims  have  not 
been raised until recently is not due to in-
complete control by SKAT, but is due to 
an opinion that there was no reason to 
raise such claims.

In his answer to the Tax Commission of 
the Danish Parliament of 27 November
2006 the Minister of Taxation has con-
firmed that "the administrative tax assess-
ment procedures include making sure that 
the provisions for not withholding dividend 
tax are fulfilled, including whether a for-
eign company is the beneficial  owner  of 
the dividend".36

In his answer of the same date the Min-
ister could at  the  same  time  report  that 
there were no "examples of foreign conduit
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companies which the Danish tax authori-
ties have not accepted as the beneficial 
owners of dividends from Danish compa-
nies".37

The latter statement was repeated in an 
answer to the Tax Commission on 22 May
2007.38

As appears from the above, the Ministry 
of Taxation has not developed its interpre-
tation of "beneficial owner" till after the 
institution of the legal proceedings.

Accordingly, the enterprises have not 
had the slightest reason to believe that ex-
emption from tax on the payments of divi-
dends  and  interest  made  could  be  denied 
and it is obvious that the enterprises would 
not have made such payments in  case  of 
any doubt that they were exempt.

In addition, it is a simple matter of "ad-
mission of guilt". The official speaking to 
the newspapers on behalf of SKAT in 
these cases stated as follows to Jyllands-
Posten on 14 September 2010:

"Even if the money has not flown through at once 
in all cases, the same reasons apply, ie that a com-
pany in Luxembourg without any power and right to 
dispose of the means is  not  the  beneficial  owner. 
The owners behind are the beneficial owners and 
therefore tax is to be withheld at source. We do not 
know if we will be successful. Our point of view is 
fairly new in administrative tax practice and we will 
have to await the decision of the Supreme Court at 
some point."

No negligence
In these cases SKAT  has  collected  the 

tax at source from the Danish companies 
with reference to the provision in section
69 of the Taxation at Source Act under 
which a company that omits complying 
with its obligation to withhold tax is liable 
for payment of the outstanding amount, 
unless the company proves that it has not 
acted "negligently".

Taking into consideration that the com-
panies' understanding of the relevant rules 
is in accordance with the Minister of Taxa-
tion's statements in 2001 and 2004 and 
therefore with the administrative tax prac-

tice continuously followed by the Ministry 
of Taxation for more than 30 years, there 
can be no doubt that the companies have 
not acted negligently.

Accordingly, it is - also for this reason -
out of the question to collect the  tax  at 
source with the Danish companies.

Concluding remarks
In the late 1990s the new Danish holding 

rules enticed international groups to set up 
intermediary holding companies - often 
with  significant  values  -   in   Denmark. 
When the rules were amended in 2001, the 
Minister of Taxation directed how tax at 
source could still be avoided by inserting 
intermediary holding companies above the 
Danish  companies.  The  tax   authorities 
have subsequently collected tax at source 
from enterprises that have followed the 
procedure directed by the Minister of 
Taxation. As a "thank you for coming", tax 
at source has been collected with interme-
diary holding companies in relation to val-
ues which were never intended to be taxed 
in  Denmark  and  which in many cases do 
not come from Denmark at all.

This is just one of many examples of the 
consequences of SKAT's changed interpre-
tation of the concept of "beneficial owner". 

As appears from the above, SKAT is,
however, not entitled to change its inter-
pretation with retroactive effect and there-
fore the claims raised are - merely for that 
reason - groundless.

The "beneficial owner" cases have created
such uncertainty as to the due process of
law that not even experienced tax advisers
dare make a safe bid as to whether a certain
dividend distribution or interest payment
will be subject to a claim from SKAT for
withholding of tax - and this applies even if 
it is not possible to see why such
distribution should be subject to tax.

For the same reason international inves-
tors bypass Denmark.
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There is no prospect of the state of the 
law in this area being finally clarified be-
fore the courts for many years.

Accordingly, it is important that the 
Ministry of Taxation sets out specific 
guidelines for the administrative tax prac-
tice that will be followed in the future in 
order for the legal right to certainty to be 
fulfilled.
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